Second chance in the EU Proposal
A proposal for a Directive on "preventing restructuring frameworks, second chance and measures to increase the efficiency of restructuring insolvency and discharge procedures" was presented on 22 nd November 2016 by the European Commission and is now expected to be approved ( 1 ).
Firstly, the new framework will focus on early warning, promoting the earliest access to a solution for financial crisis: it's generally accepted that encouraging an early start of any proceeding is necessary, at the first setback ( 2 ).Shareholders and business owners in general have to overcome their hesitations in approaching judicial proceedings, even considering their infamous effects in relationships with Banks, suppliers, competitors and stakehold-
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Giving a second chance to honest entrepreneurs by discharging debt: EU Commission Directive Proposal ers in general. This risk is heavier in an Italian economic framework, where this trend is not limited to small enterprises. In fact, in Italy even medium and big enterprises show a familiar imprinting, involving shareholders in the management of the business. Therefore, they are unlikely to waive the right and apply for judicial proceeding, unless insolvency is not actual.
The second achievement of the above mentioned reform improves the possibility of releasing honest debtors and entrepreneurs who apply for a judicial proceeding ( 3 ). Some conditions must be fulfilled. The entrepreneur must have, at least partially, paid his debts proportionally to his assets and act correctly and in good faith. Once the conditions are met and no moral hazard is proved, outstanding debts are automatically delated ( art. 20).
The period of time after which overindebted entrepreneurs may be fully discharged from their debts shall be no longer than three years starting from: "the date on which the judicial or administrative authority decided on the application to open such a procedure, in the case of a procedure ending with the liquidation of an over-indebted entrepreneur' s assets; or the date on which implementation of the repayment plan started, in the case of a procedure which includes a repayment plan. Member States shall ensure that on expiry of the discharge period, over-indebted entrepreneurs are discharged of their debts without the need to re-apply to a judicial or administrative authority" (4).
Once the debt has been released, the entrepreneur is no longer subject to any limitations and is ready for a " fresh start" .
Second chance in Italian Regulatory framework
Italian framework regulates a postbankruptcy order case of discharge ( 5 ) for natural bodies and general company's partners.
Furthermore, over-indebtedness proceedings are reserved to agricultural activities, small businesses, intellectual activities, start ups( 6 ) and consumers, pursuant to Law 3/2012, which allows the debtor to gain a complete discharge. ( 7 ) Presently, Italian bankruptcy code is moving towards a great period of reform, determined by the crisis, which is heavily impacting the whole European economy and by new social needs which are gradually emerging. A Commission was appointed by Italian Minister of Justice, led by its President Renato Rordorf and her proposal was approved in Camera dei Deputati last Spring ( 8 ); now it is likely to be also approved by Senato in the short term.
According to this project, in case of the absolute impossibility of paying the debt in the present or in the future, this can be releasedbut only once-( 9 ).
On the other hand, financier's behaviour has to be evaluated in compliance with Responsible lending policy and consumer protection criteria. In fact, professional institutions are supposed to manage an appropriate rating system and to give full information to the consumer. Therefore, the new proposal set up by incoming reform allows no opposition to irresponsible financiers which will have limitations in judicial proceedings.
In case of minor commercial insolvencies the release from the debt will be accessible, unless 53 creditors challenge it and file an opposition. Instead, in case of major insolvency, a debtor application is requested, whether he is a natural person, a general company or a limited company: company requirements shall be checked by looking at her manager's attitude. The application shall be filed even before the end of the proceeding, after three years from the first admission, so that proceeding length will not affect the result.
Although nowadays requirements for the release seem more complicated, these will be simplified in the future for both entrepreneurs and consumers. Under no circumstances can the discharge be allowed in case of foul play or fraud. Furthermore, a filter must be applied to write off debts even for honest debtors, in order to avoid an overwhelming use of this right: for instance, following the new Law, professionals and consumers won't be able to exercise this clause more than twice, and not unless five years have passed since the first request.
Second chance: trick or treat?
Evidence shows that honest bankruptcies (i.e., due to late payments, and other objective reasons, not involving fraud) are by far the majority, and reach 96% of bankruptcy cases( 10).
Eu Commission Recommendation 2014/135, which advanced the Directive proposal, stresses the importance of giving entrepreneurs a second chance, since "second starters are more successful and survive longer than average start-ups. Thus, a failure in entrepreneur ship should not result in a life sentence prohibiting any future entrepreneurial activity but should be seen as an opportunity for learning and improving"( 11 ).
Actually, the choice to improve a fresh start when possible is gaining more and more support. When it is worth readmitting a natural person or a company in the economy, he can start again to produce -or to consumeactively. In this way, he gets rid of the previous debt burden, without carrying it forever and obtains an "economic rehabilitation" ( 12 ).
This stands out not because of a generic sort of social forgiveness, but according to a legal achievement. This is important also for an economical general benefit: first of all, denying the opportunity of a second chance may increase the phenomena of usury as well as entrepreneurs being driven to the black economy.
Finally, as the proposal of Directive says: "it is estimated that offering a true second chance to honest entrepreneurs to restart business activities would create 3 million jobs across Europe" ( 13 ).
There is no longer doubt that crisis does not always depend on fraud, but it may come from an unlucky series of events related to business risk; crisis may even be a negative moment arising in a vast business venture ( 14 ) as a result of low sales or insolvency of major clients and suppliers. For this reason, entrepreneurs should not be stigmatized when their honest business fails.
On the other hand, prudence is recommended in weakening debt-liability principles: to pay off debts is an ethic rule, not only a legal matter. Negative consequences, such as increasing costs in accessing finance in case of non priority claims, might be issued.
